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Plan de Trabajo para el
programa de Certificacion de
las Exportaciones de
Capsicum spp y Lycopersicon
esculentum a los Estados
Unidos

El presente Plan de Trabajo fue
elaborado conjuntamente por el Senricio
Fitosanitano del Estade de! Ministeno de
Agricultura y Ganaderia del Gobierno de
Costa Rica y el Servicic de Inspeccién
Agropecuario, Servicios [Intermacionales,
del Departamenio de Agricullura de los
Estados Unidos Sera utilizada como una
guia para la cerlificacidn y exporacion de
Capsicum spp y Lycopersicon esculentum
a los Estados Unidos de Ameérnica Mo se
aulorizan cambios en esios lineamienios
sin previa autorizacian por parte de APHIS
Cualquier cambio serd documentado por
ascrito

Los idiomas oficidles de este Flan de
Trabajo seran el inglés y el espafol

Por Costa Rica

/ -"I_: "J'!.\,.l_{‘ I,.I'-". = Il__
Ing. Gabriela ZudigaValerin
Directora

Servico Filosamtaris del Estado
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{ e A ;'"’ g,
Ing. Jawvigt Flores Galarzs
Ministro de Agficultura
Testigo de Honor

Costa Rica, Enero 30 de 2009

Work Plan for the Capsicum
spp and Lycopersicon
esculentum Export
Certification program to the
United States

This Work Plan was developed ointly by
Piant Protection Service of the Ministry of
Agriculture  and Husbandry of the
Government of Costa Rica and the United
States Department of Agriculture, Animal
and Plant Heaith |Inspection Sernce
International Senvces. 1t will be used a= a
guide for the cerbfication and exportation of
Capsicum spp and | peopersicorn
esculentum to the United GSiates of
America Dawviation from these guidelines
is not authonzed uniess previous approval
is given by APHIS All deviations will be
documanted in writing

English and Spanish are the official
languages of this Work Plan

For the United Btates of Amenca
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Eric Hoffman
APHIS Attache
USDAAPHIS.IS
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Peter Cianchette
Ambassador of the United States of America
Hongrary Witness

Costa Rica, January 30, 2009
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be considered to be enrolled in the
standard option of the Blue Cross and
Blue Shield Service Benefit Plan. The
effective date of enrollment changes
under this provision will be set by OPM
when it makes the announcement
allowing such changes.

- - * * -

4.In §890.806 add new paragraph
(i)(4)(iv) to read as follows:

§890.806 When can former spouses
change enrollment or reenroll and what are
the effective dates?

w* * * - *

() I

{4) A

(iv) If the discontinuance of the plan,
whether permanent or temporary, is due
to a disaster, the former spouse must
change the enrollment within 60 days of
the disaster, as announced by OPM. If the
former spouse does not change the
enrollment within the time frame
announced by OPM, the former spouse
will be considered to be enrolled in the
standard option of the Blue Cross and
Blue Shield Service Benefit Plan. The
effective date of enroliment changes
under this provision will be set by OPM
when it makes the announcement
allowing such changes.

* * - w *

5. In § 890.1108 add new paragraph
(h)(4)(iv) to read as follows:

§890.1108 Opportunities to change
enroliment; effective dates.

* - - - *

(hy* > =

(@)* * *

(ivLIf the discontinuance of the plan,
whether permanent or temporary, Is due
to a disaster, the enrollee must change the
enrollment within 60 days of the disaster,
as announced by OPM. If the enrollee
does not change the enroliment within the
time frame announced by OPM, the
enrollee will be considered to be enrolled
in the standard option of the Blue Cross
and Blue Shield Service Benefit Plan. The
effective date enrollment changes under
this provision will be set by OPM when it
makes the announcement allowing such
changes.

[FR Doc. 062081 Filed 3-6-06; 8:45 am]
BILLING CODE B325-39-F

DEPARTMENT OF AGRICULTURE
Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 05-078-2]

Karnal Bunt; Addition and Removal of
Regulated Areas in Arizona

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

sUMMARY: We are adopting as a final rule,
without change, an interim rule that
amended the Karnal bunt regulations by
adding certain areas in Maricopa and
Pinal Counties, AZ, to the list of regulated
areas and by removing certain areas or
fields in Maricopa County, AZ, from the
list of regulated areas. Those actions were
necessary to prevent the spread of Karnal
bunt into noninfected areas of the United
States and to relieve restrictions on
certain areas that were no longer
necessary. DATES: Effective on March 7,
2006, we are adopting as a final rule the
interim rule that became effective on
December

7, 2005.

FOR FURTHER INFORMATION CONTACT: Dr.
Vedpal Malik, Karnal Bunt Program
Manager, Pest Detection and
Management Programs, PPQ, APHIS,
4700 River Road Unit 134, Riverdale,

MD 20737-1236; (301) 734=3769.
SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective December
7, 2005, and published in the Federal
Register on December 13, 2005 (7O FR
7355373556, Docket No. 05-078-1), we
amended the regulations in **Subpart—

Karnal Bunt” (7 CFR 301.88-1 through
301.89-16) by adding certain areas in
Maricopa and Pinal Counties, AZ, to the
list of regulated areas in § 301.89-3(g).
either because they were found during
surveys to contain a bunted wheat kernel,
or because they are within the 3- mile-
wide buffer zone around fields or areas
affected with Karnal bunt. In the same
interim rule, we also amended the
regulations by removing certain areas or
fields in Maricopa County, AZ, from the
list of regulated areas based on our
determination that those fields or areas
had met our criteria for release from
regulation.

We solicited comments concerning the
interim rule for 60 days ending February
13, 2006. We did not receive any
comments. Therefore, for the reasons
given in the interim rule, we are adopting
the interim rule as a final rule.

This final rule also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.
List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 and
that was published at 70 FR 73553-
73556 on December 13, 2005.

Done in Washington, DC, this 28th day of
February 2006.

Kevin Shea,

Acting Administrator, Animal and FPlant
Health Inspection Service.

[FR Doc. 06-2073 Filed 3-6-06; 8:45 am)
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 05-003-3]

Importation of Peppers From Certain
Central American Countries

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations governing the importation of
fruits and vegetables in order to allow
certain types of peppers grown in
approved registered production sites in
Costa Rica, El Salvador, Guatemala,
Honduras, and Nicaragua to be
imported, under certain conditions, into
the United States without treatment.
The conditions to which the
importation of peppers will be subject,
including trapping, pre-harvest
inspection, and shipping procedures,
are designed to prevent the introduction
of quarantine pests into the United
States. This action will allow for the
importation of peppers from those
countries in Central America while
continuing to provide protection against
the introduction of quarantine pests into
the United States.
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DATES: Effective Date: March 7, 2006.
FOR FURTHER INFORMATION CONTACT: Ms.
Donna L. West, Senior Import Specialist,
Commodity Import Analysis and
Operations, PPQ, APHIS, 4700

River Road Unit 133, Riverdale, MD
20737-1228; (301) 734-8758.
SUPPLEMENTARY INFORMATION:
Background

The regulations in '‘Subpart—Fruits
and Vegetables" (7 CFR 319.56 though
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of the
world to prevent the introduction and
dissemination of plant pests that are new
to or not widely distributed within the
United States.

On October 12, 2005, we published in
the Federal Register (70 FR 59283-
59290, Docket No. 05-003-1) a proposed
rule to amend the regulations to allow
certain types of peppers grown in
approved registered production sites in
Costa Rica, El Salvador, Guatemala,

Honduras, and Nicaragua to be imported
into the United States without treatment

under specified conditions.
On November 7, 2005, we published a
document in the Federal Register (70

FR 67375, Docket No. 05-003-2) in which to

we corrected the Supplementary
Information section of the proposed rule
to state that Guatemala was the only
Central American country covered by our
proposal that currently contains areas
free of the Mediterranean fruit fly
{(Medfly). In addition, we corrected the
figure given in the proposed rule's
"“Paperwork Reduction Act'' section for
the estimated annual total burden on
respondents.

We solicited comments on the
proposed rule for 60 days ending on
December 12, 2005. We received 32
comments by that date. They were from
representatives of State and foreign
governments, importers and exporters,
industry organizations, producers,
scientists, and private citizens. Of those
commenters, 31 fully supported the
proposed changes, although one of those
commenters posed a question, which is
addressed below. The remaining
commenter was opposed to the
proposed rule. The issues raised by that
commenter are also addressed below.

One commenter asked if the
recognition and approval of fruit fly free
areas in the Central American countries
covered by the rule will be performed
by Animal and Plant Health Inspection
Service (APHIS) personnel coming from
the United States or by APHIS personnel
already on duty in the region.

The recognition and approval of free
areas will be conducted in accordance

with the procedures described in
paragraph (f) of § 319.56-2 of the
regulations. The APHIS personnel
involved in the approval and auditing
aclivities called for by that paragraph
may be already stationed in the region or
may be drawn from APHIS offices in the
United States.

The commenter who opposed the
proposed rule stated that from 1999 to
2005, there were 794 interceptions in
Florida of the pests of concern identified
in the pest risk assessment and the
proposed rule. The commenter stated
that allowing the importation of hosts of
these pests would add to the likelihood
of pest introduction.

We are not making any changes to our
proposal in response to this comment. We
suspect the commenter’s figure includes
pest interceptions on other fruits and
vegetables, not only peppers, and that the
majority of these interceptions were in
passenger baggage, not commercial
cargo. An examination of our interception
records from the port of Miami, FL, from
1999 to 2005 revealed that there were
only two interceptions of any of the
quarantine pests identified in the
proposed rule; these interceptions were
made in commercial shipments of
processed peppers. It is unlikely that
those processed peppers were subjected

any of the phytosanitary measures
described in the proposed rule and
required by this final rule. For the
reasons detailed in the proposed rule,
we are confident that the risks
associated with commercial shipments
of peppers imported into the United
States from Central America will be
effectively mitigated through the
application of the phytosanitary
measures required by this final rule.

The same commenter agreed that the
proposed phytosanitary measures were
conceptually well-grounded, but
expressed doubt as to whether the
national plant protection organizations
(NPPOs) of the individual countries
would be able to provide sufficient
oversight of those measures to prevent
the movement of pests into Florida.

The commenter provided no evidence
to support his contention regarding the
inability of the Central American NPPOs
to oversee the prescribed phytosanitary
measures. The continued ability of
producers in those countries to export
peppers to markets such as the United
States is dependent on their ability to
meet our phytosanitary standards. We are
confident that the NPPOs in Central
America are fully capable of overseeing
the application of the measures required
by this rule. Further, this rule provides
that APHIS will maintain oversight by
participating in the approval and

monitoring of production sites and by
reviewing the trapping records that
must be maintained for each site. If,
through trapping records, site visits, or
port of entry inspections, we find that
any of the required mitigation measures
are not being properly administered, we
will suspend shipments from the
offending sites.

Miscellaneous Change

In our proposed provisions
concerning the placement of Medfly
traps in the buffer area surrounding
each production site, we referred to
Medfly traps with an approved protein
bait. In this final rule, those provisions
(§ 319.56-200(b)(3)iii)) refer Medfly
traps with an approved lure, as it will
be parapheromone lures, rather than
protein baits, that will be used outside
of the greenhouses.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the change discussed in the
previous paragraph.

Nate: In our October 2005 proposed rule,
we proposed to add the conditions governing
the importation of peppers from Central
America as §318.56-2nn. In this final rule,
those conditions are added as §319.56-200.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.

This rule relieves restrictions on the
importation of peppers from certain
countries while continuing to protect
against the introduction of plant pests
into the United States. Immediate
implementation of this rule is necessary
to provide relief to those persons who
are adversely affected by restrictions we
no longer find warranted. The shipping
season for peppers from eligible Central
American countries is in progress.
Making this rule effective immediately
will allow interested producers and
others in the marketing chain to benefit
during this year's shipping season.
Therefore, the Administrator of the
Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.
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We are amending the regulations
governing the importation of fruits and
vegetables in order to allow certain
types of peppers grown in approved
registered production sites in Costa
Rica, El Salvador, Guatemala, Honduras,
and Nicaragua to be imported, under
certain conditions, into the United
States without treatment. The conditions
to which the impartation of peppers will
be subject, including trapping, pre-
harvest inspection, and shipping
procedures, are designed to prevent the
introduction of guarantine pests into the
United States. This action will allow for
the importation of peppers from those
countries in Central America while
continuing to provide protection against
the introduction of quarantine pests into
the United States.

The Regulatory Flexibility Act (RFA)
requires that agencies consider the
economic impact of their rules on small
businesses, organizations, and
governmental jurisdictions. In
accordance with section 604 of the RFA,
we have prepared a final regulatory
flexibility analysis describing the
expected impact of the changes in this
rule on small entities. During the
comment period for our proposed rule,
we did not receive any comments
pertaining to the initial regulatory
flexibility analysis presented in that
document.

Central American Production and
Exports

While agriculture is an impaortant

industry in the countries that will be
affected by this rule, it does not account
for the largest share of gross domestic
product in any of the countries. Peppers
do not appear to be a major crop in those
Central American countries. However,
production and exports of peppers are
following upward trends.

Over the past four decades, pepper

production in Central America has been
on the rise. For the last 11 years, exports
of peppers from this region have also
increased. However, much of the
increase in exports is a reflection of
increased trade among the countries in
this region. During this time period, an
average of 62.23 percent of exports were
intra-regional. Although this percentage
has fluctuated substantially, the
percentage of peppers exported from
Central American countries to other
Central American countries has been
generally above 70 percent since 1997
with the exception of 2002. In 2003,
approximately 96 percent of all Central
American pepper exports were sent to
other countries within the region.

It is estimated that about 31,040 metric
tons of peppers may be imported into the
United States each year from Costa Rica,
El Salvador, Guatemala,

Honduras, and Nicaragua as a result of
this rule.?

U.S. Production and Trade Levels

In 2004, U.S. pepper production
totaled 843,696 metric tons (table 1).
While domestic production has
fluctuated from year to year and has
declined or remained steady since 2000,
there has been an upward trend in
domestic pepper production over the
last 9 years. Imports have also been on
the rise, and these have been increasing
at a rapid pace since 1998. Per capita
consumption of bell peppers has
remained fairly constant over the past 9
years, while consumption of chili
peppers has been growing at a steady
pace since 1996, as seen in table 1.
Although the levels of production,
imports, and per capita consumption are
reported for all pepper varieties,
information on exports and domestic
consumption is not available for all
varieties. This is only reported in the
case of bell peppers, and is shown in
table 2. That table shows that most
production is consumed domestically,
with approximately 10 percent devoted
to exports. Additionally, as mentiened
above, per capita consumption of bell
peppers has been steady despite the
averall increase in imports.

TaBLE 1.—U.S. PRoDUCTION, IMPORTS, AND PER CAPITA CONSUMPTION OF ALL PEPPERS, 1996-2004

| Production and imports Per capita consumption
Year [ (metric tons) {pounds)
| Production Imports Bell peppers Chili peppers Total

752,976 277,334 71 4.6 11.7

680,400 290,557 6.4 45 | 109

662,256 329,336 6.4 47 | 11.1

707,616 342,128 6.7 47 | 11.4

911,736 346,660 7.0 51 12.1

857,304 366,514 6.9 51 12.0

843,696 408,499 6.8 57 12.5

843,696 426,197 6.9 5.5 12.4

843,696 445 982 71 | 6.0 131

Source: USDA/ERS, “Vegetables and Melons Yearbook,” hilp./usda.manniib.comell. edu/data-seis/specialty/89011/.
TaBLE 2.—U.8. SupPLY aND UTILIZATION OF FRESH BELL PEPPERS, 19962004
) Supply Utilization
Year - . . . . .« | Per capita use
Production Imports Total Exports Domestic (pounds)

1996 ... 754,745 171,143 925,888 | 60,465 | BE5,423 71
1997 ... 678,540 179,217 857,758 | 60,692 | 797,066 6.4
1998 .. 660,260 199,085 859,345 | 57,970 801,375 6.4
1999 ... 705,892 206,524 | 912,416 66,309 846,107 6.7
2000 ... 765,631 198,190 | 963,822 71,479 892,342 7.0
2001 .. 748,168 215,586 | 963,764 73,347 890,417 6.9
2002 ... 710,700 249979 | 960,679 73,166 887,514 6.8

1 These estimates were provided by the exporting
countries and have been aggregated for the purpose
of this analysis.



Federal Register/Vol. 71, No. 44/Tuesday, March 7, 2006 /Rules and Regulations

11291

TABLE 2.—U.S. SUPPLY AND UTILIZATION OF FRESH BELL PEPPERS, 1996-2004—Continued

Utilization

Supply
Year [ i
Production® | Imports® Total* Exports* . Domestic* Pe E;:S:gsrsa
731,112 245,715 976,828 72,077 | 904,751 6.9
762,184 258,053 1,020,237 73,438 946,799 71

Sou-rce.' "U"SE;AJEFIS. “Vegetables and Melons Yearbook," hitp:/usda.manniib.comell.edw/data-sets/specialty/89011/.
* Amounts shown are in metric tons.

From 1995 to 2003, most of the
peppers imported into the United States
came from Mexico, Canada, and the
Netherlands, with the majority supplied
by Mexico. Given the close ties created by
the North American Free Trade
Agreement, these trading patterns are not
surprising.

Itis unlikely that this rule will lead
to dramatic increases in U.S. import
levels of peppers. The amount of
peppers expected to be imported from
the countries covered by this rule
{31,040 metric tons) represents
approximately 6.95 percent of the 2004
import level (445,982 metric tons). Thus,
Central American imports are not
expected to command a large portion of
the U.S. imported pepper market. Effects
on Small Entities

This rule will affect domestic
producers of peppers as well as importers
that deal with these commaodities. It is
likely that the entities affected will be
small according to
Small Business Administration (SBA)
guidelines. As detailed below,
information available to APHIS
indicates that the effects on these small
entities will not be significant.

Two alternatives to this rule are as
follows: (1) Maintaining the regulations
as they are currently written regarding
the importation of peppers from these
Central American countries or (2}
allowing importation of the peppers
under phytosanitary requirements less
stringent than those described in this
rule.

The first alternative would maintain
current safeguards against the entry of
quarantine pests, i.e., continue the
current prohibition on the importation
of fresh peppers from the countries
covered by this rule. However, given our
determination that the application of the
phytosanitary measures described in
this rule will effectively mitigate the risks
associated with the importation of
commercial shipments of peppers from
the specified Central American countries,
we do not believe a continued prohibition
on those imports would be appropriate
or justifiable. Further, this option would
also mean that those specified Central
American countries, as

well as the United States, would forgo
the economic benefits expected to be
afforded by the trade of Central
American peppers.

The second alternative—allowing
impartation of fresh peppers from certain
Central American countries under
phytasanitary requirements less
restrictive than those in this rule—could
potentially lead to the introduction of
pests not currently found in the United
States. This option could result in
significant damage and costs to
domestic production and is not
desirable for those reasons.

Affected U.S. pepper producers are
expected to be small based on 2002
Census of Agriculture data and SBA
guidelines for entities in two farm
categories: Other Vegetable (except
Potato) and Melon Farming (North
American Industry Classification
System [NAICS] number 111219) and
Other Food Crops Grown Under Cover
(NAICS number 111419). The SBA
classifies producers in these farm
categories as small entities if their total
annual sales are no more than $750,000.
APHIS does not have information on the
size distribution of domestic pepper
producers, but according to 2002 Census
data, there were a total of 2,128,892 farms
in the United States.2 Of this number,

1997, there were a total of 4,811 fruit
and vegetable wholesale trade firms in
the United States.6 Of these firms, 4,610
or 95.8 percent employed fewer than
100 employees and were considered
small by SBA standards. Between 1997
and 2002 there is not likely to have been
substantial changes in the industry.
Therefore, domestic producers and
importers that may be affected by this
rule are predominantly small entities.

Economic analysis of the expected
increase in imports of peppers from
Central America shows that the
importation of these commaodities will
lead to negligible changes in domestic
prices. Based on historical consumption
data, an increase in imports of this
magnitude would lead to a decrease in
price of approximately $0.01 to $0.02
per pound at the retail level, based on
an average price of $1.15 per pound
over the last 25 years.

Although domestic producers may
face slightly lower prices as a result of
the increase in the pepper supply, these
price changes are expected to be
negligible. Changes of the magnitude
presented here should not have large
repercussions for either domestic
producers or importers of peppers.

This rule contains information
collection or recordkeeping

approximately 97 percent had total annual requirements (see “Paperwork

sales of less than $500,000 in 2002, which pedyuction Act” below)

is well below the SBA's small entity
threshold for commodity farms.® This
indicates that the majority of farms are
considered small by SBA standards, and it
Is reasonable to

assume that most of the 4,748 pepper
farms that could be affected by this rule
would also qualify as small. In the case
of fruit and vegetable wholesalers
(NAICS number 422480),4 those entities
with fewer than 100 employees are
considered small by SBA standards.5 In

2 This number represents the total number of
farms in the United States, thus including barley,
buckwheat, corn, millet, oats, rice, soybean, and
sugarcane farms.

3Source: SBA and 2002 Census of Agriculture,

4 Note that this NAICS code relates to the 1997
Economic Census, The 2002 NAICS code for this
group is 424480,

sFor NAICS 424480, SBA guidelines state that an
entity with not more than 100 employees should be

Executive Order 12988

This final rule allows peppers to be
imported into the United States from
Costa Rica, El Salvador, Guatemala,
Honduras, and Nicaragua. State and
local laws and regulations regarding
peppers imported under this rule will
be preempted while the fruit is in
foreign commerce. Fresh peppers are
generally imported for immediate
distribution and sale to the consuming
public, and remain in foreign commerce

considered small unless that entity is a government
contractor. In this case, the size standard increases
to 500 employees. However, in this instance, it is
fair to assume that fruit and vegetable importers will
not be under government contract since it is
against regulations for imports to be used in
relevant government programs (e.g., school lunch
programs).

6 Source: SBA and 1947 Economic Census.
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until sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. No retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings befare parties may file suit in
court challenging this rule.

National Environmental Policy Act An
environmental assessment and finding
of no significant impact have been
prepared for this final rule. The
environmental assessment provides a
basis for the conclusion that the
importation of peppers under the
conditions specified in this rule will not
have a significant impact on the quality of
the human environment. Based on
the finding of no significant impact, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 ef seq.), (2) regulations of the
Council on Environmental Quality for
implementing the precedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS' NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment and
finding of no significant impact may be
viewed on the Regulations.gov Web site.”
Copies of the environmental assessment
and finding of no significant impact are
also available for public inspection at
USDA, room 1141, South Building, 14th
Street and Independence Avenue, SW.,,
Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons wishing
to inspect copies are requested to call
ahead on (202) 690-2817 to facilitate
entry into the reading room. In addition,
copies may be obtained by writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT. Paperwork
Reduction Act

In accordance with the Paperwork
Reduction Act of 1895 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget

7 Go to hitp:dwww.regulations.gov, click on the
“Advanced Search” tab and select “Docket Search.”
In the Docket ID field, enter APHIS-2005-0095 then
click on “Submit.”’ The environmental assessment and
finding of no significant impact will appear in the
resulting list of documents,

{OMB) under OMB control number
05790274,

Government Paperwork Elimination
Act Compliance

The Animal and Flant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA).
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information pertinent
to GPEA compliance related to this rule,
please contact Mrs. Celeste Sickles,
APHIS’ Information Collection
Coordinator, at (301) 734-7477.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and recordkeeping
requirements, Rice, Vegetables.

Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

2. Anew § 319.56-200 is added to
read as follows:

§319.56-200 Administrative instructions:
Conditions governing the entry of peppers
from certain Central American countries.
Fresh peppers (Capsicum spp.) may be
imported into the United States from
Costa Rica, El Salvador, Guatemala,
Honduras, and Nicaragua only under the
following conditions:

(a) For peppers of the species
Capsicum annuum, Capsicum
frutescens, Capsicum baccatum, and
Capsicum chinense from areas free of
Mediterranean fruit fly (Medfly), terms
of entry are as follows:

(1) The peppers must be grown and
packed in an area that has been
determined by APHIS to be free of
Mediterranean fruit fly (Medfly) in
accordance with the procedures
described in § 319.56-2(f) of this
subpart.

(2) A pre-harvest inspection of the
growing site must be conducted by the
national plant protection organization
(NPPQO) of the exporting country for the
weevil Faustinus ovatipennis, pea
leafminer, tomato fruit borer, banana
moth, lantana mealybug, passionvine
mealybug, melon thrips, the rust fungus
Puccinia pampeana, Andean potato

mottle virus, and tomato yellow mosaic
virus, and if these pests are found to be
generally infesting the growing site, the
NPPO may not allow export from that
production site until the NPPO has
determined that risk mitigation has been
achieved.

(3) The peppers must be packed in
insect-proof cartons or containers or
covered with insect-proof mesh or
plastic tarpaulin at the packinghouse for
transit to the United States. These
safeguards must remain intact until
arrival in the United States.

(4) The exporting country’'s NPPO is
responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of peppers must be
accompanied by a phytosanitary
certificate issued by the NPPO and
bearing the declaration, *These peppers
were grown in an area recognized to be
free of Medfly and the shipment has
been inspected and found free of the
pests listed in the requirements.”

(b) For peppers of the species
Capsicum annuum, Capsicum
frutescens, Capsicum baccatum,
Capsicum chinense, and Capsicum
pubescens from areas in which Medfly
is considered to exist:

(1} The peppers must be grown in
approved production sites registered
with the NPPO of the exporting country.
Initial approval of the production sites
will be completed jointly by the
exporting country’s NPPO and APHIS.
The exporting country's NPPO will visit
and inspect the production sites
monthly, starting 2 months before
harvest and continuing through until
the end of the shipping season. APHIS
may monitor the production sites at any
time during this period.

(2) Pepper production sites must
consist of pest-exclusionary
greenhouses, which must have self-
closing double doors and have all other
openings and vents covered with 1.6 (or
less) mm screening.

{3) Registered sites must contain traps
for the detection of Medfly both within
and around the production site.

(i) Traps with an approved protein
bait must be placed inside the
greenhouses at a density of four traps
per hectare, with a minimum of two
traps per greenhouse. Traps must be
serviced on a weekly basis.

(i) If a single Medfly is detected
inside a registered production site or in
a consignment, the registered
production site will lose its ability to
export peppers to the United States
until APHIS and the exporting country's
NPPO mutually determine that risk
mitigation is achieved.
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(iii) Medfly traps with an approved
lure must be placed inside a buffer area
500 meters wide around the registered
praduction site, at a density of 1 trap
per 10 hectares and a minimum of 10
traps. These traps must be checked at
least every 7 days. At least one of these
traps must be near the greenhouse.
Traps must be set for at least 2 months
before export and trapping must
continue to the end of the harvest.

(iv) Capture of 0.7 or more Medflies
per trap per week will delay or suspend
the harvest, depending on whether
harvest has begun, for consignments of
peppers from that production site until
APHIS and the exporting country’s
NPPO can agree that the pest risk has
been mitigated.

(v) The greenhouse must be inspected
prior to harvest for the weevil Faustinus
ovatipennis, pea leafminer, tomato fruit
borer, banana moth, lantana mealybug,
passionvine mealybug, melon thrips, the
rust fungus Puccinia pampeana,
Andean potato mottle virus, and tomato
yellow mosaic virus. If any of these pests,
or other quarantine pests, are found to be
generally infesting the greenhouse,
export from that production site will be
halted until the exporting country's
NPPO determines that the pest risk has
been mitigated.

(4) The exporting country’s NFPQO
must maintain records of trap
placement, checking of traps, and any
Medfly captures. The exporting
country's NPPO must maintain an
APHIS-approved quality control
program to monitor or audit the trapping
program. The trapping records must be
maintained for APHIS' review.

(5) The peppers must be packed within
24 hours of harvest in a pest-
exclusionary packinghouse. The peppers
must be safeguarded by an insect-proof
mesh screen or plastic tarpaulin while in
transit to the packinghouse and while
awaiting packing. Peppers must be
packed in insect-proof cartons or
containers, or covered with insect-proof
mesh or plastic tarpaulin, for transit to
the United States. These safeguards must
remain intact until arrival in the United
States or the consignment will be denied
entry into the United States.

(6) During the time the packinghouse
is in use for exporting peppers to the
United States, the packinghouse may
accept peppers only from registered
approved production sites.

(7) The exporting country's NPPQ is
responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of peppers must be
accompanied by a phytosanitary
certificate issued by the NPPO and

bearing the declaration, “These peppers
were grown in an approved production
site and the shipment has been inspected
and found free of the pests listed in the
requirements.” The shipping box must
be labeled with the identity of the
production site.

(c) For peppers of the species
Capsicumn pubescens from areas in
which Mexican fruit fly (Mexfly) is
considered to exist.

(1) The peppers must be grown in
approved production sites registered with
the NPPO of the exporting country. Initial
approval of the production sites will be
completed jointly by the exporting
country's NPPO and APHIS. The
exporting country's NPPO must visit and
inspect the production sites monthly,
starting 2 months before harvest and
continuing through until
the end of the shipping season. APHIS
may monitor the production sites at any
time during this period.

(2) Pepper production sites must
consist of pest-exclusionary
greenhouses, which must have self-
closing double doors and have all other
openings and vents covered with 1.6 (or
less) mm screening.

(3) Registered sites must contain traps
for the detection of Mexfly both within
and around the production site.

(i) Traps with an approved protein
bait must be placed inside the
greenhouses at a density of four traps
per hectare, with a minimum of two
traps per greenhouse. Traps must be
serviced on a weekly basis.

(i) If a single Mexfly is detected inside
a registered production site or in a
consignment, the registered production
site will lose its ability to ship under the
systems approach until APHIS and the
exporting country's NPPO mutually
determine that risk mitigation is
achieved.

(i) Mexfly traps with an approved
protein bait must be placed inside a
buffer area 500 meters wide around the
registered production site, at a density
of 1 trap per 10 hectares and a minimum
of 10 traps. These traps must be checked
at least every 7 days. At least one of these
traps must be near the greenhouse. Traps
must be set for at least 2 months before
export, and trapping must continue to the
end of the harvest.

{iv) Capture of 0.7 or more Mexflies
per trap per week will delay or suspend
the harvest, depending on whether
harvest has begun, for consignments of
peppers from that production site until
APHIS and the exporting country’s
NPPO can agree that the pest risk has
been mitigated.

(v) The greenhouse must be inspected
prior to harvest for the weevil Faustinus

ovatipennis, pea leafminer, tomato fruit

borer, banana moth, lantana mealybug,
passionvine mealybug, melon thrips, the
rust fungus Puccinia pampeana,
Andean potato mottle virus, and tomato
yellow mosaic virus. If any of these
pests, or other guarantine pests, are
found to be generally infesting the
greenhouse, export from that production
site will be halted until the exporting
country's NPPO determines that the pest
risk has been mitigated.

{(4) The exporting country’s NPPO
must maintain records of trap
placement, checking of traps, and any
Mexfly captures. The exporting
country's NPPO must maintain an
APHIS-approved quality control
program to monitor or audit the
trapping program. The trapping records
must be maintained for APHIS's review.

(5) The peppers must be packed
within 24 hours of harvest in a pest-
exclusionary packinghouse. The
peppers must be safeguarded by an
insect-proof mesh screen or plastic
tarpaulin while in transit to the
packinghouse and while awaiting
packing. Peppers must be packed in
insect-proof cartons or containers, or
covered with insect-proof mesh or
plastic tarpaulin, for transit to the
United States. These safeguards must
remain intact until arrival in the United
States or the consignment will be
denied entry into the United States.

(6) During the time the packinghouse
is in use for exporting peppers to the
United States, the packinghouse may
accept peppers only from registered
approved production sites.

(7) The exporting country’s NPPQ is
responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of peppers must be
accompanied by a phytosanitary
cerfificate issued by the NPPO and
bearing the declaration, “These peppers
were grown in an approved production
site and the shipment has been
inspected and found free of the pests
listed in the requirements."” The
shipping box must be labeled with the
identity of the production site.

{Approved by the Office of Management
and Budget under control number 0579~
0274)

Done in Washington, DC, this 1st day of
March 2006.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 06-2127 Filed 3-6-06; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF AGRICULTURE
Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2006-0009] Importation
of Tomatoes From Certain Central
American Countries

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations governing the importation of
fruits and vegetables in order to allow
pink and red tomatoes grown in
approved registered production sites in
Costa Rica, El Salvador, Guatemala,
Honduras, Nicaragua, and Panama to be
imported into the United States. The
conditions to which the importation of
tomatoes will be subject, including
trapping, pre-harvest inspection, and
shipping procedures, are designed to
prevent the introduction of quarantine
pests into the United States. This action
will allow for the importation of pink and
red tomatces from those countries

in Central America while continuing to
provide protection against the
introduction of quarantine pests into the
United States.

DATES: Effective Date: August 28, 2006.
FOR FURTHER INFORMATION CONTACT: Ms.
Donna L. West, Senior Import Specialist,
Commodity Import Analysis and
Operations, PPQ, APHIS, 4700

River Road, Unit 133, Riverdale, MD
20737-1228; (301) 734-8758.
SUPPLEMENTARY INFORMATION:
Background

The regulations in “Subpart—Fruits
and Vegetables" (7 CFR 319.55 though
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into

the United States from certain parts of the
world to prevent the introduction and
dissemination of plant pests that are new
to or not widely distributed within the
United States.

Section 319.56-2dd of the regulations
contains administrative instructions
allowing the importation of tomatoes
from various countries where the
Mediterranean fruit fly (Medfly,

Ceratitis capitata) is present. In this
document, we are amending that section
by adding a new paragraph (f) that sets
forth administrative instructions
concerning the importation of pink and
red tomatoes from Costa Rica, El
Salvador, Guatemala, Honduras,
Nicaragua, and Panama.

On February 6, 2006, we published in
the Federal Register (71 FR 6011-6018,
Docket No. APHIS-2006-0009) a
proposal ' to amend the regulations to
allow pink and red tomatoes grown in
approved registered production sites in
Costa Rica, El Salvador, Guatemala,
Honduras, Nicaragua, and Panama to be
imported into the United States under
certain conditions.

We solicited comments concerning our
proposal for 60 days ending April 7,
2006. We received 15 comments by that
date. They were from representatives of
State and foreign agricultural
departments, industry organizations,
importers and exporters, producers,
farmers, and individuals. Eight of these
commenters supported the proposed
rule. The others expressed reservations,
which are discussed below.

General Comments

In our proposal, we explained that the
proposed conditions to which tomatoes
from Central America would be subject
were very similar to current requirements
for importing tomatoes from France,
Morocco and Western Sahara, and Spain.
We also stated that since the start of the
tomato systems approach in France and
Spain, the number of pest interceptions
has been very low, with an approximate
shipment infestation rate of 0.005
percent in Spain and 0.06 percent in
France. With respect to those numbers,
one commenter asked if the pest

1 To view the proposed rule and the comments
we received. go to http:#www. regulations.gov, click
on the “Advanced Search” tab, and select “Docket
Search.” In the Docket ID field, enter APHIS-2008—
0008, then click on “Submit.” Clicking on the
Docket ID link in the search resulls page will
produce a list of all documents in the docket,

interception rates were for Medfly or for
some other pest.

The interceptions on tomatoes from
France and Spain were leafminers, not
Medfly.

One commenter questioned why the
pea leafminer (Lirfomyza huidobrensis)
was included in the list of quarantine
pests of concern in the risk management
document. The commenter said it
would be unlikely for the pea leafminer
to be introduced on tomato fruit, as that
pest is commonly associated with only
foliage or leaf litter, and asked if those
plant parts will be allowed entry.

The commenter is correct in that the
pea leafminer feeds on foliage and not
fruit. While foliage and |eaf litter will
not be permitted entry with tomato fruit,
leafminer pupae may fall from tomato
foliage onto the fruit during harvesting,
packing, etc. These pupae are easy to
detect and inspectors should readily
detect any that may end up on fruit.

Two commenters expressed concern

that allowing more imports of tomatoes

from foreign markets would result in
negative economic impacts on small
family farms in the United States. Two
additional commenters stated that the
Florida tomato industry has already
experienced disasters such as freezes
and hurricanes and that the entry of
Medfly into Florida could devastate an
already struggling industry.

Qur proposed rule was prepared in
response to requests from several
Central American countries that we
allow the importation of pink and red
tomatoes grown under a systems
approach. Our scientific review of pests,
similar programs, and other available
documents led us to conclude that pest
risk would be mitigated under the
systems approach. The Plant Protection
Act authorizes the Secretary to prohibit
or restrict importations only when
necessary to prevent the introduction of
plant pests.

One commenter stated that any
imports of pink and red tomatoes from
the Central American countries as
proposed will increase the risk of the
Medfly entering the United States and
noted that the proposed rule claims only
that the risk of Medfly introduction will
be mitigated, not eliminated.

This rule is designed to prevent the
introduction and dissemination of
quarantine pests into the United States.
We recognize that there is no such thing
as “zero risk” with respect to the
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importation of agricultural
commodities, so we cannot claim that
required phytosanitary measures will
entirely eliminate all risk. With regard
to pink and red tomatoes from Central
America, we have determined that the
requirements and mitigation measures
set forth in this rule are effective and
provide the appropriate level of
protection to prevent the introduction
and dissemination of the pests of
concern in the United States. Further,
pink and red tomatces are not a
preferred host of Medfly and Medfly has
never been intercepted in commercial
shipments of tomatoes grown under
similar systems approaches in other
countries.

One commenter stated that we did not
clearly explain how the risks presented
by tomatoes from Central America were
similar to the risks presented by tomatoes
from other countries. The commenter
asked that we explain this conclusion. In
addition, the commenter stated that we
did not provide an explanation as to how
the systems approach itself was very
similar to the current requirements for
importing tomatoes from France, Morocco
and Western Sahara, and Spain, nor did
we provide any documentation that the
enforcement regimes in Europe are
similar or equivalent to those in Central
America.

With regard to risks presented by
Central American tomatoes, we did not
state that the risks associated with
tomatoes from Central America and other
countries were the same, merely that the
systems approach we were proposing to
add has been successful at mitigating the
risk of Medfly introduction into the
United States when applied to tomatoes
produced in those other countries. With
regard to the specific similarities of the
systems approaches, tomatoes from
Spain, France, and Morocco and Western
Sahara are imported under conditions
similar to those which will be applied
to Central American tomatoes. The use
of pest-exclusionary greenhouses,
trapping/triggering programs, and
inspection are similar in all of the
programs. The requirements pertaining
to the importation of pink and red
tomatoes from Spain and France are
contained in § 319.56-2dd, paragraphs
(a) and (b), and requirements for Morocco
and Western Sahara are contained in
paragraph (c), and may be compared to
the provisions of § 319.56—
2dd, paragraph (f} in this rule.

With regard to growing conditions,
the proposed rule did not make any
claims as to the similarity of the
grawing conditions and practices in
France, Morocco and Western Sahara,

and Spain, thus we have not prepared
any documentation on that subject. The
enforcement regimes of those countries
with respect to their tomato export
programs would equate to compliance
with the relevant regulations in
§319.56-2dd, thus any similarities in
their respective enforcement regimes
would be in line with the similarities
among the respective paragraphs in
those regulations.

One commenter stated that in a draft
report titled, “Exotic Fruit Fly Strategic
Plan, FY 2006-2010," APHIS
acknowledged that the fruit fly
populations in Central America and in
Mexico are a significant threat to U.S.
agriculture due to the large numbers of
people migrating north from fruit fly
infested areas. The commenter stated
that APHIS did not acknowledge this
risk in the proposed rule.

The proposed rule pertains to the
impaortation of commercial shipments of
tomatoes from the specified Central
American countries. Therefore, the risk
documentation prepared for the proposed
rule, as well as the proposed rule itself,
focus on the commercial fruit pathway
and do not examine or seek to address
the risks associated with individuals
migrating from fruit fly infested areas in
those countries to the United States.

Alternatives Considered

One commenter stated that APHIS
should consider requiring the use of
aerial spraying of spinosad in the areas
where Medfly exists and/or a program
releasing sterile fruit flies in the Medfly
areas of these countries to reduce the risk
of exporting Medfly on pink and red
tomatoes to the United States.

The measures suggested by the
commenter would be undertaken by a
country seeking to eradicate a fruit fly
or to establish areas of pest freedom or
low prevalence. They are not
phytosanitary measures APHIS can
require with respect to a particular
imported commaodity.

One commenter requested that we limit
distribution of pink and red tomatoes to
States with crops that are not susceptible
to Medfly or other quarantine pests from
Central American countries. The
commenter stated that at a minimum,
Central American tomatoes should not
be allowed to be distributed in the
southern United States.

Based on our experience with similar
programs in France, Spain, and Morocco
and Western Sahara, we believe that
limiting distribution of tomatoes in the
United States would be beyond what is
necessary to ensure pest mitigation is
achieved. As stated previously, the
Plant Protection Act authorizes the

Secretary to prohibit or restrict
importations only when necessary to
prevent the introduction of plant pests.
One commenter stated that APHIS did
not consider the use of ethylene gas on
green tomatoes to ripen them. The
commenter added that using ethylene
gas will not increase the risk of Medfly
introduction because it would involve
importing green tomatoes only.
Ethylene gas is not a phytosanitary
measure; therefore, we would not
require the use of it in our regulations.
Further, green tomatoes from Costa Rica,
El Salvador, Guatemala, Honduras,
Nicaragua, and Panama are currently
enterable into the United States and
importers are free to use ethylene gas to
color tomatoes if they desire.
One commenter stated that we did not
consider irradiation as an alternative.
As stated previously, we evaluated
the risks associated with pink and red
tomatoes from Central America and
determined that the risks could be
mitigated through the application of the
measures described in the proposed rule
and in this document. If we had
determined that the designated
measures were insufficient to provide
an appropriate level of quarantine
security, it is possible that we would
have considered requiring the
application of phytosanitary treatments
such as irradiation. That was not
necessary, however.

Central American National Plant
Protection Organizations

One commenter asked if APHIS will
provide oversight to ensure compliance
with the program.

APHIS will provide oversight of the
programs by monitoring, conducting
inspections, reviewing reports, and
removing from the program any
participating sites that are not in
compliance with the mitigation
measures.

A second commenter stated that he
requested specific information regarding
the participating national plant
protection organizations (NPPOs) from
APHIS and was provided with contact
information for each NPPO instead of
the specific information. The
commenter questioned our ability to
trust the individual Central American
NPPOs to provide sufficient oversight if
we do not have specific information on
their workforces and capacities. One
commenter raised similar concerns
stating that a systems approach is
complicated and assumes that the
necessary technical, inspection, and
other resources are available to the
exporting countries and are effective.

The NPPO of each of the countries
covered by the rule, like the NPPO of
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any country, is necessarily concerned
with, among other things, the detection
and management of quarantine pests,
including fruit flies, and thus administers
programs to prevent the introduction and
spread of quarantine pests and promote
appropriate measures for their control.
Costa Rica, El

Salvador, Guatemala, Honduras,
Nicaragua, and Panama are all parties to
the International Plant Protection
Convention (IPPC), which is an
international treaty to secure action to
prevent the spread and introduction of
pests of plants and plant products, and to
promote appropriate measures for their
control.

We do not routinely request that our
trading partners provide us with
specific information concerning the
number and experience |level of the
individual employees of their NPPOs,
nor do cur trading partners normally ask
that information of APHIS. We have full
confidence in the Central American
NPPOs to oversee the prescribed
mitigation measures. Further, itis in the
best interest of the participating Central
American countries to succeed with this
program and doing so will require they
meet our phytosanitary standards.

One commenter asked that APHIS
include provisions for conducting
compliance audits during the active
shipping and growing season to ensure
full compliance with the systems
approach. The commenter added that
results of these compliance audits
should be made available for review by
all stakeholders in the United States.

As described in the proposed rule and
in this document, APHIS would be
directly involved in the approval of
production sites and determinations as to
whether risk mitigation has been
achieved following pest detections. In
addition, each exporting country’'s NFPO
will have to maintain an APHIS-
approved quality control program to
monitor or audit its fruit fly trapping
pragram, and the trapping records will
have to be maintained for APHIS
review. We believe that these measures
will be adequate to provide the
compliance assurance sought by the
commenter.

Economic Analysis

One commenter took issue with the
statement in the economic analysis that,
“[bletween 1997 and 2002 there is not
likely to have been substantial changes
in the [domestic] industry.” The
commenter said this statement is
unsupportable and not relevant to the
potential economic impacts on U.S.
tomato growers in 20086.

Our statement that “Between 1997
and 2002, there is not likely to have

been substantial changes in the industry”
followed three sentences describing fruit
and vegetable wholesale trade firms (i.e.,
potential importers)

and was intended to indicate that we
believe the majority of those firms

would still be small entities in 2002, as
they were in 1897. The statement was
not intended to apply to tomato

growers.

One commenter took issue with a
statement in the economic analysis that
the proposed rule would provide
importers with alternative sources of
tomatoes at a more advanced stage of
ripeness. The commenter said that while
this is technically true, itis
meaningless because importers have not
requested an alternative source for pink
and red tomatoes and there is no
indication that there are insufficient
supplies of green, pink, or red tomatoes
available in the United States.

The availability of alternative sources
of tomatoes at a more advanced stage of
ripeness was cited as a potential result of
the proposed action, not as an initiating
factor behind it.

One commenter took issue with the
statement that the effects on small
businesses would not be significant. The
commenter noted that APHIS indicates
it does not have information on the size
distribution of domestic tomato
producers and makes assumptions, for
example, that the subject imports will
“compete with all fresh tomatoes
produced domestically.” The commenter
claimed that this statement was
inaccurate based solely on the cost of
transportation from Central America to all
parts of the United States. The
commenter stated that APHIS also notes
that the domestic price would fall by as
much as $0.50 per cwt. The commenter
stated that even if the price decline was
“only"” 1.4 percent, this does not render
the decline insubstantial, and that the
answer depends on the marketplace at
the time the imports enter the United
States because we are dealing with a
perishable commodity, and with pink
and red tomatoes we are dealing with a
most perishable commodity. In such
cases, the commenter stated, a small
decline in price can and has had a
profound negative effect on the price of
tomatoes, and that if these tomatoes were
to enter the United States during the
winter months, then only the tomato
producers in Florida would be harmed
and the harm could be much greater than
that suggested in the economic analysis.

The economic analysis did not
quantitatively account for the possibility
that imports from Central America may
displace imports from other countries.

In fact, the economic analysis cautions

that the impacts are likely overstated
because the displacement of other
tomato imports was not taken into
account. Florida and other tomato-
producing States do not produce enough
field-grown tomatoes to meet domestic
demand. Thus, domestic field
production is supplemented by
domestic greenhouse production and by
imports. Over the past 6 years, fresh
tomato imports have comprised
approximately 34 percent of U.S. supply
(production plus imports minus
exports). Over one-third of annual
imports arrive in the United States
during the winter months, with the bulk
of these imports coming from Mexico.
We are unclear as to the commenter’s
intent in stating that transportation costs
of imports of fresh tomatoes from
Central America would prevent them
from competing with all fresh tomatoes
produced domestically and about pink
and red tomatoes being a most
perishable commadity. We presume the
commenter believes that it will not be
cost effective, nor feasible time-wise due
to a more advanced stage of ripeness, for
imparters to transport tomatoes all over
the United States. It would appear that
the commenter is concerned that the
bulk of Central American tomato
imports will end up in the southern
States because of their closer proximity
to Central America. Most of the
tomatoes produced in Florida are
shipped to markets in the eastern
United States, while Mexican imports
serve mainly the western States. We
believe that Central American imports
will follow a similar pattern as Mexican
imports. These marketing patterns
would suggest that Florida producers
may be less affected by fresh tomato
imports from Central America than
other domestic and foreign suppliers.
Miscellaneous Change

In our proposed provisions
concerning the placement of Medfly
traps in the buffer area surrounding
each production site, we referred to
Medfly traps with an approved protein
bait. In this final rule, those provisions
(§ 319.56-2dd(f)(2)(iii)(C)) refer to
Medfly traps with an approved lure, as
it will be parapheromone lures, rather
than protein baits, that will be used
outside of the greenhouses.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
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effective less than 30 days after
publication in the Federal Register.

This rule relieves restrictions on the
importation of tomatoes from Central
America while continuing to protect
against the introduction of plant pests
into the United States. Immediate
implementation of this rule is necessary
to provide relief to those persons who are
adversely affected by restrictions we no
longer find warranted. Making this rule
effective immediately will allow
interested producers, importers,
shippers, and others to benefit
immediately from the relief in
restrictions. Therefore, the Administrator
of the Animal and Plant Health
Inspection Service has determined that
this rule should be effective upon
publication in the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with 5 U.S.C. 604, we
have performed a final regulatory
flexibility analysis, which is set out
below, regarding the economic effects of
this rule on small entities.

Under the Plant Protection Act (7
U.5.C. 7701 el seq.), the Secretary of
Agriculture is authorized to regulate the
importation of plants, plant products,
and other articles to prevent the
introduction of plant pests and noxious
weeds.

We are amending the regulations
governing the importation of fruits and
vegetables in order to allow pink and
red tomatoes grown in approved
registered production sites in Costa
Rica, El Salvador, Guatemala, Honduras,
Nicaragua, and Panama to be imported
into the United States. The conditions to
which the importation of tomatoes will
be subject, including trapping, pre-
harvest inspection, and shipping
procedures, are designed to prevent the
introduction of quarantine pests into the
United States. This action will allow for
the importation of pink and red
tomatoes from those countries in Central
America while continuing to provide
protection against the introduction of
guarantine pests into the United States.
Central American Production and
Exports

While agriculture is an important
industry in the countries that will be
affected by this rule, it does not account
for the largest share of gross domestic
product in any of the countries.

Tomatoes do not appear to be major
crops in those Central American
countries. However, production and
exports of tomatoes are following
upward trends.

Tomato production in Central
America has been steadily increasing
since the early 1960s. Over this period,
production has increased almost 300
percent. In conjunction with this
increase in production, exports of
tomatoes from the region have also
increased. Exports in 2003 were 42
times the exports in 1962. Between 1980
and 2003, exports increased by 45
percent.

Nearly all of this trade has been
intraregional. From 1962 to 2003, 96
percent of Central American tomato
exports were to other countries within
Central America. Thus, the vast majority
of the tomatoes exported from any

Central American country are destined for

another country within the same region.
U.S. Import Levels

U.S. imports of Central American
tomatoes have fluctuated greatly over
the last 15 years.? In fact, 2003 was the
end of a 10-year period during which
the United States did not import
tomatoes from any Central American
country. U.S. imports of fresh tomatoes

principally originate in Mexico, Canada,
and the Netherlands, with Mexico being

by far the largest supplier.

Although this rule will allow for more
liberal importation of tomatoes from
certain Central American countries, it is
unlikely that the changes will lead to
dramatic increases in U.S. import levels
from that region.

Effects on Small Entities

This rule will affect domestic
producers of tomatoes as well as
importers that deal with these
commodities. It is likely that the entities
affected will be small according to
Small Business Administration (SBA)
guidelines. As detailed below,
information available to APHIS
indicates that the effects on these small
entities will not be significant.

Two alternatives to this course of
action are as follows: Maintaining the
status quo with respect to the importation
of tomatoes from these Central American
countries (i.e., green tomatoes only) or
allowing importation without establishing
the risk mitigations in this rule.

The first alternative would maintain
current safeguards against the entry of

2|t is important to note here that this discussion
refers to imports of all varieties of tomatoes.
Disaggregated data were not available for this
analysis.

quarantine pests. However, this option
would also mean that those specified
Central American countries as well as
the United States would forgo the
economic benefits expected to be
afforded by the trade of Central
American tomatoes.

Allowing the importation of fresh
tomatoes from certain Central American
countries under less restrictive
phytosanitary requirements could
potentially lead to the introduction of
pests not currently found in the United
States. This option could result in
significant damage and costs to
domestic production and is not
desirable for those reasons.

Affected U.S. tomato producers are
expected to be small based on the 2002
Census of Agriculture data and SBA
guidelines for entities in two farm
categories: Other Vegetable (except
Potato) and Melon Farming {(North
American Industry Classification
System [NAICS] code 111219) and
Other Food Crops Grown Under Cover
(NAICS code 111419). The SBA
classifies producers in these farm
categories as small entities if their total
annual sales are $750,000 or less. APHIS
does not have information on the size
distribution of domestic tomato
producers, but according to 2002 Census
data, there were a total of 2,128,892
farms in the United States.? Of this
number, approximately 87 percent had
total annual sales of less than $500,000
in 2002, which is well below the SBA's
small entity threshold for commodity
farms.# This indicates that the majority
of farms are considered small by SBA
standards, and it is reasonable to
assume that most of the 19,539 tomato
farms that could be affected by the rule
would also qualify as small. In the case
of fruit and vegetable wholesalers
(NAICS code 422480),5 those entities
with fewer than 100 employees are
considered small by SBA standards.® In
1897, there were a total of 4,811 fruit
and vegetable wholesale trade firms in
the United States.? Of these firms, 4,610

3This number represents the total number of
farms in the United States, thus includes barley,
buckwheat, corn, millet, oals, rice, soybean, and
sugarcane farms.

4 Source: SBA and 2002 Census of Agriculture.

5Note that this NAICS code relates to the 1987
Economic Census. The 2002 NAICS code for this
qroup is 424480,

&For NAICS 424480, SBA guidelines state that an
entity with not more than 100 employees should be
considerad small unless that entity is a Government
contractor. In this case, the size standard increases
to 500 employees. However, in this instance, it is
fair to assume that fruit and vegetable importers
will not be under Government contract since it is
against regulations for imports to be used in
relevant Government programs (e.4., schoel lunch
programs).

7 Source: SBA and 1997 Economic Census.
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or 95.8 percent employed fewer than
100 employees and were considered
small by SBA standards. Between 1997
and 2002, there were not likely to have
been substantial changes in the fruit and
vegetable wholesale trade industry, thus
we expect that a similar percentage of
entities would have been small in 2002,
Therefore, domestic producers and

importers that may be affected by this
rule are predominantly small entities.
Economic analysis of the expected
increase in imports of tomatoes from
Central America shows that the
importation of this commodity will lead
to negligible changes in domestic prices.
APHIS estimates that an additional
13,092 metric tons of tomatoes may be

imported from Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua, and
Panama on a yearly basis. Using
historical consumption data to estimate
an elasticity of demand for tomatoes, an
increase in imports of this size will
result in a price decrease of $0.50 per
hundredweight (cwt) overall.

TaBLE 1.—U.S. SuPPLY, UTILIZATION, AND FARM WEIGHT PRICE OF FRESH TOMATOES, 2000-2005

Supply Utilization Season-average price
Year .
Production Imports Total Exports Domestic | F-‘erutéeg}lta Current Constant
dollars 2000
dollars
(Million pounds: {Pounds) (S/cwt)
4,162.0 1,609.5 57715 410.4 5,361.2 19.0 $30.70 $30.70
4,061.1 1,815.6 5,876.7 398.2 5478.5 19.2 30.00 29.30
4,289.3 1,896.2 6,185.5 3321 5,853.4 20.3 31.60 30.36
3,909.8 2,070.7 5,980.5 314.1 | 5,666.4 | 19.5 | 36.70 34.62
3,975.7 2,054.6 6,030.3 3675 | 56628 19.3 36.70 33.92
- 4,086.0 2,000.0 6,086.0 360.0 | 5,726.0 194 i | e
Notes: — = not available, f = ERS forecast.
Source: USDA/ERS, "Vegetables and Melons Yearbook,” hitp://usda.mannlib.cornell. edu/data-sets/specialty/89011/.
For this analysis, it is assumed that to estimate revenues for these two Executive Order 12988

imports of tomatoes from Central
America will compete with all fresh
tomatoes produced domestically. In
2004, U.S. fresh tomato production
totaled 3,976 million pounds (table 1).
APHIS estimates that an additional
13,092 metric tons (28.7 million
pounds) of tomatoes will be imported
from Central America. These import
levels equate to only 0.7 percent of
domestic production in 2004 and 1.4
percent of 2004 imports. Given the
additional imports, it is possible that the
domestic price will fall by as much as
$0.50 per cwt. In 2004, the average
producer price was $36.70 per cwt. Thus,
the expected price decline will represent
a 1.4 percent decline. However, this
percentage is likely overstated because
the new imports will be close substitutes
for tomatoes from other countries.
Imports from Central America will
probably displace at least some of those
imports from other countries. This likely
substitution is not taken into account in
the analysis.

In order to put this price change into
perspective, we consider it in terms of
average revenue for small-entity tomato
producers. Due to the lack of data on
tomato farming, it is difficult to
determine an accurate potential change in
revenues for all producers. Averaging the
total drop in revenues across all firms will
overstate the loss to small preducers
while understating that for the larger
ones. Data from the 2002
Census of Agriculture were used to
estimate tomato production by small
and large firms. This, in turn, was used

categories. An average revenue per firm
was then calculated. We conclude that
any producer with fewer than 80 acres of
tomatoes may be considered small,
based on industry yields and revenues
and the small-entity definition of not
more than $750,000 in annual revenue.
For small-entity producers with fewer
than 100 acres (the reported category
closest to 80 acres), a price change of
$0.50 per cwt will lead to an estimated
per firm decline in annual revenue of
$293, or 1.6 percent. Given this small
change and recalling that these effects
are likely overstated, domestic
producers are not likely to be
significantly impacted by the rule.

Although domestic producers may
face slightly lower prices as a result of
the potential increase in the tomato
supply, these price changes are expected
to be negligible. Domestic import firms,
on the other hand, may actually benefit
from more open trade with Central
America resulting from increased
opportunities that could be made
available as a result of establishing new
sources of tomatoes at a more advanced
stage of ripeness. In both instances,
changes of the magnitude presented
here should not have large repercussions
for either domestic producers or
importers of tomatoes.

This rule contains various
recordkeeping requirements, which
were described in our proposed rule,
and which have been approved by the
Office of Management and Budget (see
“Paperwork Reduction Act' below).

This rule will allow pink and red
tomatoes grown in approved registered
production sites in Costa Rica, El
Salvador, Guatemala, Honduras,
Nicaragua, and Panama to be imported
into the United States. State and local
laws and regulations regarding tomatoes
imported under this rule will be
preempted while the fruit is in foreign
commerce. Fresh fruits and vegetables
are generally imported for immediate
distribution and sale to the consuming
public and will remain in foreign
commerce until sold to the ultimate
consumer. The question of when foreign
commerce ceases in other cases must be
addressed on a case-by-case basis. No
retroactive effect will be given to this
rule, and this rule will not require
administrative proceedings before
parties may file suit in court challenging
this rule,

National Environmental Policy Act
An environmental assessment and
finding of no significant impact have
been prepared for this final rule. The
environmental assessment provides a
basis for the conclusion that the
importation of tomatoes under the
conditions specified in this rule will not
have a significant impact on the quality
of the human environment. Based on
the finding of no significant impact, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that an environmental
impact staternent need not be prepared.
The environmental assessment and
finding of no significant impact were
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